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KWAZULU-NATAL DIVISION, DURBAN
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ACTIONSA

Applicant

THE MINISTER OF TOURISM OF THE REPUBLIC
OF SOUTH AFRICA First Respondent

THE MINISTER OF FORESTRY,
FISHERIES AND ENVIRONMENT OF
THE REPUBLIC OF SOUTH AFRICA Second Respondent

THE MINISTER OF WATER AND SANITATION
OF THE REPUBLIC OF SOUTH AFRICA Third Respondent

MINISTER OF COOPERATIVE GOVERNANCE
AND TRADITIONAL AFFAIRS OF THE REPUBLIC OF
THE REPUBLIC OF SOUTH AFRICA Fourth Respondent

KWAZULU-NATAL MEMBER OF THE EXECUTIVE
COUNCIL FOR COOPERTAIVE GOVERNANCE AND
TRADITIONAL AFFAIRS’ Fifth Respondent

KWAZULU - NATAL MEMBER OF

THE EXECUTIVE COUNCIL

FOR ECONOMIC DEVELOPMENT:TOURISM AND

ENVIRONMENTAL AFFAIRS Sixth Respondent



eTHEKWINI MUNICIPALITY Seventh Respondent

THE EXECUTIVE MAYOR OF eTHEKWINI
MUNICIPALITY Eighth Respondent

NOTICE OF MOTION

TAKE NOTICE THAT the applicant will make application to the above
Honourable Court on a date to be allocated by the Registrar at 09h30 or so
soon thereafter as Counsel for the parties may be heard, for an order in the

following terms:

1. Declaring the conduct of the first to eighth respondents, in failing to
maintain and/or repair and/or replace and/or install the necessary
infrastructure to prevent the release and/or flow and/or resettling of
sewage and/or untreated effluent into the environment in the eThekwini
Municipality’s waterways and/or rivers and/or estuaries and/or oceans

and/or on beaches, to be in contravention of the following legisiation:

1.1. Sections 10 and 24 of Constitution of the Republic of South Africa

Act No 98 of 1993 (“the Act”);

1.2. Section 152 (1)(b) and (c) of the Act, read with Part B of Schedule

4,



1.3. The Nationa! Water Act No 36 of 1998;

1.4. The National Environmental Management Waste Act No 59 of

2008;

1.5.  The provisions of sections 14(2)(a) and(i) of the eThekwini By

Laws for Beaches;

1.6. The provisions of sections 3(d) and 6 of the eThekwini By Laws

for Sewage Disposal 2015

. That the first to eighth respondents be directed, forthwith, to appoint an
accredited and independent water sanitation expert and/or similar, to
test, obtain and report the daily readings of E. coli levels of ocean water
at all eThekwini beaches, and that such daily readings be made
available on visible signage at all eThekwini beaches, and published

daily on a suitable social media platform, for the public interest;

. That the first to eighth respondents be directed, within 30 (Thirty) days
of this order being granted, to prepare and make available to the
applicant and to the above Honourable Court, a list of all the Wastewater
Pumping Stations (“WPS8'S”), Wastewater Treatment Plants
(“WWTP'S") and other water reticulation systems that are currently non-
operational and/or vandalised and/or in a state of disrepair in the

eThekwini Municipality (“the eThekwini Region®).



4. That the first to eighth respondents be directed to implement such
interim measures as may be necessary, to ensure that the WPS'S and
WWTP'S, and other water reticulation systems (“the infrastructure”), be

rendered operational in the eThekwini region.

5. That the first to eighth respondents be directed to ensure, within 30 days
of this order being granted, that all untreated effluent, solid waste or
sewerage which is entering the oceans at the beaches falling within the
eThekwini region, be redirected to the appropriate WPS and/or WWTP,

closest in proximity to the said beaches.

8. That within 80 days of this order being granted, that the first to eighth

respondents be directed to :-

6.1. Appoint an independent sanitation specialist or similar expert,
to prepare a report, and furnish same to the applicant and the

above Honourabie Court, detailing:

6.1.1. The status of the infrastructure which is in a state of
disrepair and/or non-operational and/or vandalised
in the eThekwini region, and which infrastructure
affects all and or any environmental areas and/or
rivers and/or waterways and/or estuaries and/or

beaches and/or oceans in the eThekwini region;



6.1.2. The remedial steps required to be taken to render

the infrastructure identified above fully operational;

6.1.3. The time frame and cost of the remedial steps which
are required to render the infrastructure identified

above as fully operational.

6.2. Appoint a team of independent engineers and/or similar
experts, to prepare and furnish a report to the above
Honourable Court, detailing the permanent steps that will be
required to permanently restore the full functionality of the

infrastructure identified above, in the eThekwini region; and

6.3. Appoint a team of independent environmental specialists to
prepare and furnish a report to the above Honourable Court, of
the impact that the lack of maintenance and/or repair to the
infrastructure has caused to the environmental areas and/or
rivers and/or estuaries and/or waterways and/or beaches
and/or oceans in the eThekwini region, and the remedial steps

that are required fo be taken to remedy same.

7. That upon a date to be furnished by the Registrar and pursuant to the
expiration of the 60 days mentioned in prayer 6 supra, that the applicant
may on papers to be duly supplemented within 30 days of such reports

being made available to the Court and to the applicant, seek leave from the




above Honourable Court to enforce the remedial steps recommended in
any of the reports, as against the first to eighth respondents and/or any

other interested party, and/or any further and/or alternative relief.

8. That the first to eighth respondents pay the applicant’s costs of suit, on the
scale of attorney and client including costs of two counsel, jointly and

severally, the one paying the other to be absolved,;

9. Further and/or alternative relief.

TAKE NOTICE FURTHER that the applicant may amend, add to or vary the
terms of this notice of motion and may supplement its founding affidavit upon
receipt of the reports referred to supra being obtained, alternatively in

accordance with any direction of this Court to do so.

TAKE NOTICE THAT the affidavit of ZWAKELE MAXWELL MNCWANGO,

together with annexures thereto will be used in support of the application.

TAKE NOTICE FURTHER that the Applicants have appointed the offices of
SHACKLETON AND MOHAPI ATTORNEYS, C/O TOMLINSON MNGUNI
JAMES INC, Suite 201 Ridge 6, 20 Ncondo Place, Umhlanga Rocks, Durban
as the address at which they will receive all processes and notices in relation

to this application.



TAKE FURTHER NOTICE THAT, if you intend opposing this application you
are required:

a) to notify the Applicant's Attorney in writing within FIFTEEN (15) DAYS
after date of service of this application on yourself, of your intention to

oppose the application;

b) within FIFTEEN (15) DAYS after you have so given notice of your
intention to oppose this application, to file your answering affidavits, if
any; and further that you are required to appoint in such notification an
address referred to in Rule 6(5)(b) at which you will accept notice and

service of all documents in these proceedings.

If no such intention to oppose is given, the application will be made on
20 -@Jom &2 ) 2023 at 09h30 or soon thereafter as
Counsel may be heard.

KINDLY PLACE THE MATTER ON THE ROLL FOR HEARING
ACCORDINGLY.

DATED AND SIGNED at DURBAN this 16™ day of NOVEMBER 2022.

N\m\k |

SHACKLETON AN APl ATTORNEYS
ATTOR OR APPLICANT

C/O TOMLINSON MNGUNI JAMES INC
Suite 201 Ridge 6

20 Ncondo Place

Umhlanga Rocks

Durban

Tel: 031 566 2207

Email: tamsir@tmj.co.za

Reference: T Jones/014S

DURBAN




TO: THE REGISTRAR OF THE ABOVE HONOURABLE COURT
DURBAN

AND TO: THE FIRST RESPONDENT

THE MINISTER OF TOURISM OF THE REPUBL.IC OF SOUTH AFRICA
Tourism House

17 Trevenna Street

Sunnyside

Pretoria

Gauteng

C/O The State Attorney

316 Thabo Sehume Andries Street
Pretoria

Gauteng

Service by the Sheriff

AND TO: THE SECOND RESPONDENT

THE MINISTER OF FORESTRY, FISHERIES AND ENVIRONMENT OF THE
REPUBLIC OF SOUTH AFRICA

Environment House

473 Steve Biko and Soutbansberg Road
Arcadia

Pretoria

Gauteng

C/O The State Attorney

318 Thabo Sehume Andries Street
Pretoria

Gauteng

Service by the Sheriff

AND TO: THE THIRD RESPONDENT

THE MINISTER OF WATER AND SANITATION OF THE REPUBLIC OF
SOUTH AFRICA
Govan Mbeki House



240 Justice Mahomed Street
Pretoria

Gauteng

C/O The State Attorney

316 Thabo Sehume Andries Street
Pretoria

Gauteng

Service by the Sheriff

AND TO: THE FOURTH RESPONDENT

THE MINISTER OF COOPERATIVE GOVERNANCE AND TRADITIONAL
AFFAIRS OF THE REPUBLIC OF SOUTH AFRICA

87 Hamilton Street

Arcadia

Pretoria

Gauteng

C/O The State Attorney

316 Thabo Sehume Andries Street
Pretoria

Gauteng

Service by the Sheriff

AND TO: THE FIFTH RESPONDENT

KWAZULU-NATAL MEMBER OF THE EXECUTIVE COUNCIL FOR
COOPERATIVE GOVERNANCE AND TRADITIONAL AFFAIRS

330 Langalibalele Street
Pietermaritzburg
KwaZulu-Natal

Service by the Sheriff

AND TO: THE SIXTH RESPONDENT

KWAZULU-NATAL MEMMBER OF ECONOMIC DEVELOPMENT, TOURISM
AND ENVIRONMENTAL AFFAIRS




270 Jabu Ndlovu Street
Pietermaritzburg
KwaZulu-Natal
Service by the Sheriff

AND TO: THE SEVENTH RESPONDENT

ETHEKWINI MUNICIPALITY

263 Dr Pixley ka Seme (West) Street
Durban

KwaZulu-Natal

Service by the Sheriff

AND TO: THE EIGHTH RESPONDENT

THE MAYOR OF eTHEKWINI MUNICIPALITY

263 Dr Pixley ka Seme (West) Street
Durban

KwaZulu-Natal

Service by the Sheriff
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IN THE HIGH COURT OF SOUTH AFRICA
KWAZULU-NATAL DIVISION, DURBAN

In the matter between:

ACTIONSA

and

THE MINISTER OF TOURISM OF THE REPUBLIC
OF SOUTH AFRICA

THE MINISTER OF FORESTRY,
FISHERIES AND ENVIRONMENT OF
THE REPUBLIC OF SOUTH AFRICA

THE MINISTER OF WATER AND SANITATION
OF THE REPUBLIC OF SOUTH AFRICA

MINISTER OF COOPERATIVE GOVERNANCE
AND TRADITIONAL AFFAIRS OF THE REPUBLIC OF
THE REPUBLIC OF SOUTH AFRICA

KWAZULU-NATAL MEMBER OF THE EXECUTIVE
COUNCIL FOR COOPERTAIVE GOVERNANCE AND
TRADITIONAL AFFAIRS’

CASE NO:

Applicant

First Respondent

Second Respondent

Third Respondent

Fourth Respondent

Fifth Respondent



KWAZULU - NATAL MEMBER OF

THE EXECUTIVE COUNCIL

FOR ECONOMIC DEVELOPMENT: TOURISM AND

ENVIRONMENTAL AFFAIRS Sixth Respondent

eTHEKWIN! MUNICIPALITY Seventh Respondent

THE MAYOR OF eTHEKWINI
MUNICIPALITY Eighth Respondent

NOTICE IN TERMS OF RULE 16A

PLEASE TAKE NOTICE that the following Constitutional issues have been raised in
this application:

1. Declaring the conduct of the first to eighth respondents, in failing to maintain
and/or repair and/or replace and/or install the necessary infrastructure to prevent
the release and/or flow and/or resettling of sewage and/or untreated effluent into
the environment in eThekwini waterways and/or rivers and/or estuaries and/or

oceans and/or on beaches, to be in contravention of the following legislation:

1.1.  Sections 10 and 24 of Constitution of the Republic of South Africa Act No

98 of 1993 (“the Act™);

1.2.  Section 152 (1)(b) and (c) of the Act, read with Part B of Schedule 4;



1.3.

1.4.

1.5.

1.6.

The National Water Act No 36 of 1998;

The National Environmental Management Waste Act No 59 of 2008;

The provisions of sections 14(2)(a) and(i) of the eThekwini By Laws for

Beaches;

The provisions of sections 3(d) and 6 of the eThekwini By Laws for

Sewage Disposal 2015

TAKE FURTHER NOTICE that any party who has an interest in the aforesaid

Constitutional issues may, with the written consent of ali the parties to the proceedings,

be admitted as amicus curiae upon such terms or conditions as may be agreed upon

in writing by the parties.

TAKE FURTHER NOTICE that if any interested party is unable to obtain written

consent as contemplated by Rule 16A, he or she may apply to the Court to be admitied

as amicus curfae in the proceedings.

TAKE FURTHER NOTICE that the Registrar is requested to place this notice on the

notice board designated for this purpose.

DATED AT DURBAN ON THIS 16™ DAY OF NOVEMBER 2022.

(A
&\“‘\HACKLETON



TO:

AND TO:

AND TO:

SHACKLETON AND MOHAPI ATTORNEYS
ATTORNEYS FOR APPLICANT

C/O TOMLINSON MNGUNI JAMES INC
Suite 201 Ridge 6

20 Ncondo Place

Umhlanga Rocks

Durban

Tel: 031 566 2207

Email: tamsinj@tmi.co.za

Reference: T Jones/014S/

THE REGISTRAR OF THE HIGH COURT, DURBAN

THE FIRST RESPONDENT

THE MINISTER OF TOURISM OF THE REPUBLIC OF SOUTH
AFRICA

Tourism House

17 Trevenna Street

Sunnyside

Pretoria

Gauteng

C/O The State Attorney

SALU Building

316 Thabo Sehume (Andries) Street
Pretoria

Gauteng

Service by the Sheriff

THE SECOND RESPONDENT
THE MINISTER OF FORESTRY, FISHERIES AND ENVIRONMENT OF

THE REPUBLIC OF SOUTH AFRICA

Environment House

473 Steve Biko and Soutbansbherg Road
Arcadia

Pretoria

Gauteng

C/O The State Attorney

SALU Building



AND TO:

AND TO:

316 Thabo Sehume (Andries) Street
Pretoria

Gauteng

Service by the Sheriff

THE THIRD RESPONDENT
THE MINISTER OF WATER AND SANITATION OF THE REPUBLIC
OF SOUTH AFRICA

Govan Mbeki House

240 Justice Mahomed Street
Pretoria

Gauteng

C/O The State Attorney

SALU Building

316 Thabo Sehume (Andries) Street
Pretoria

Gauteng

Service by the Sheriff

THE FOURTH RESPONDENT
THE MINISTER OF COOPERATIVE GOVERNANCE AND
TRADITIONAL AFFAIRS OF THE REPUBLIC OF SOUTH AFRICA

87 Hamilton Street

Arcadia

Pretoria

Gauteng

C/O The State Attorney

SALU Building

316 Thabo Sehume (Andries) Street
Pretoria

Gauteng

Service by the Sheriff



AND TO:

AND TO:

AND TO:

AND TO:

THE FIFTH RESPONDENT
KWAZULU-NATAL MEMBER OF THE EXECUTIVE COUNCIL FOR

COOPERATIVE GOVERNANCE AND TRADITIONAL AFFAIRS

330 Langalibalele Street
Pietermaritzburg
KwaZulu-Natal

Service by the Sheriff

THE SIXTH RESPONDENT

KWAZULU-NATAL MEMBER OF ECONOMIC DEVELOPMENT,
TOURISM AND ENVIRONMENTAL AFFAIRS

270 Jabu Ndlovu Street
Pietermaritzburg
KwaZulu-Natal

Service by the Sheriff

THE SEVENTH RESPONDENT
eTHEKWINI MUNICIPALITY

263 Dr Pixley ka Seme {West) Street
Durban

KwaZulu-Natal

Service by the Sheriff

THE EIGHTH RESPONDENT
THE MAYOR OF eTHEKWINI MUNICIPALITY

263 Dr Pixley ka Seme (West) Street
Durban

KwaZulu-Nataj
Service by the Sheriff




IN THE HIGH COURT OF SOUTH AFRICA
KWAZULU-NATAL DIVISION, DURBAN

CASE NO:

In the matter between:

ACTIONSA Applicant

and

THE MINISTER OF TOURISM OF THE REPUBLIC
OF SOUTH AFRICA First Respondent

THE MINISTER OF FORESTRY,
FISHERIES AND ENVIRONMENT OF
THE REPUBLIC OF SOUTH AFRICA Second Respondent

THE MINISTER OF WATER AND SANITATION
OF THE REPUBLIC OF SOUTH AFRICA Third Respondent

MINISTER OF COOPERATIVE GOVERNANCE
AND TRADITIONAL AFFAIRS OF THE REPUBLIC OF
THE REPUBLIC OF SOUTH AFRICA Fourth Respondent

KWAZULU-NATAL MEMBER OF THE EXECUTIVE
COUNCIL FOR COOPERTAIVE GOVERNANCE AND
TRADITIONAL AFFAIRS® Fifth Respondent

KWAZULU - NATAL MEMBER OF

THE EXECUTIVE COUNCIL

FOR ECONOMIC DEVELOPMENT:TOURISM AND

ENVIRONMENTAL AFFAIRS Sixth Respondent

ZM
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eTHEKWINI MUNICIPALITY Seventh Respondent

THE MAYOR OF eTHEKWINI
MUNICIPALITY Eighth Respondent

FOUNDING AFFIDAVIT

|, the undersigned,

ZWAKELE MAXWELL MNCWANGO

do hereby make oath and state:

1. [ am an adult male and the provincial chairperson for KwaZulu Natal for
ActionSA, being a political party duly registered in terms of Section 15 of
the Electoral Act, and with place of business situate at 61 Gale Street,

2nd Floor, Eden Group, Durban.

2. Save where expressly stated or where the contrary appears from the
context hereof, the facts contained in this affidavit are within my own
personal knowledge and are, to the best of my belief, both true and

correct.

3. | am duly authorised to depose to this affidavit on behalf of the applicant,

in that a resolution authorising this application has been passed on

1.

W



behalf of the applicant, ActionSA, as evidenced by Annexure ZM1

hereto.

Legal submissions made herein, are made upon the legal advice

received by the applicant, which advice we accept.

When making use of headings in this affidavit, | do so for convenience
only and do not thereby intend to limit anything stated under a particular

heading specific to that topic. | pray that this affidavit be read as a whole.

THE PARTIES AND THE APPLICANT’S INTEREST IN THESE PROCEEDINGS

10.

The applicant is ActionSA, and as alluded to above, is a registered
political party in accordance with section 15 of the Electoral Act, and with
registered place of business situate at Fredman Towers, 13 Fredman

Drive, Sandton.

The applicant has in excess of 550 000 members located across the
country, and it litigates herein both in the interests of its members and
the public generally by seeking to hold the executive's power to account

and upholding the rule of law.

The applicant, and more so its supporters and members (specifically in
the eThekwini Municipality) have a direct and substantial interest in this

application and the in the relief sought in these proceedings.

The applicant has standing to bring this application, and does so both in

its own interest and in the public interest.

Having regard to the nature of the relief sought, and the extent to which

7./
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11.

12.

13.

14.

it is of general and prospective application, and the wide range of
persons who will be directly or indirectly affected by an order of this

Court, the applicant claims public interest standing.

In addition, these proceedings are launched in circumstances which are
dire in the eThekwini Municipality, and which circumstances are being
disregarded and continuously ignored by the first to eighth respondents

collectively.

The first respondent is the Minister of Tourism of the Republic of South
Africa, and a member of cabinet as contemplated by section 91 of the
Constitution, and is the member in the executive charged with the
responsibility of promoting and developing tourism in the Republic, both
locally and abroad. The tourism industry in eThekwini forms part of the
area which she is mandated to promote for tourism, as it attracts a large
number of tourists — especially during the festive season and over the

Easter period.

The first respondent is served care of the State Attorney at 361 Thabo

Sehume Street, Pretoria and electronically at minister@tourism.gov.za

and ssihlwayii®@tourism.gov.za.

The second respondent is the Minister of Forestry, Fisheries and
Environment of the Republic of South Africa, and a member of cabinet
as contemplated by section 91 of the Constitution, and is the member in
the executive mandated to give effect to the rights of citizens to an
environment which is not harmful to their health or well-being, and to

ensure that the environment is protected for the benefit of present and

7
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future generations of South Africa. The area of her mandate includes the
eThekwini region, which has forestry and fishing activities and

environmentally protected areas.

15.The second respondent is served care of the State Attorney at 361

Thabo Sehume Street, Pretoria.

16.  The third respondent is the Minister of Water and Sanitation of the
Republic of South Africa, and a member of cabinet as contemplated by
section 91 of the Constitution, and is the member in the executive as set
out in the National Water Act No 36 of 1998 and the Water Services Act
of 1997, to ensure that the country's water sources are protected,
managed, used, developed, conserved and controlled by regulating and
supporting the delivery of effective water supply and sanitation. This is
done in accordance with the applicable legislation, more particularly the
National Environmental Management Waste Act 50 of 2008, and various
By-Laws, the adherence to which is critical to the economy and the rights
of citizens. The mandate of the third respondent exiends to the

eThekwini region.

17. The third respondent is served care of the State Attorney at 361 Thabo

Sehume Street, Pretoria.

18.  The fourth respondent is the Minister of Cooperative Governance and
Traditional Affairs, of the Republic of South Africa, and a member of

cabinet as contemplated by section 91 of the Constitution, and is the

7 M
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member in the executive mandated to ensure cooperative governance.
Primarily, the third respondent is responsibie for ensuring the expedited
delivery of services to the public, which includes residents of eThekwini,
who have been mercilessly ravaged by years of mismanagement in the
municipality, riots and looting during 2021 and the recent floods in April
2022. The latter declaration led to a National State of Disaster being
declared, under which the third respondent has wide ranging powers

under the Disaster Management Act No. 57 of 2002.

19. The fourth respondent is served care of the State Attorney at 361 Thabo

Sehume Street, Pretoria.

20.The fifth respondent is the Member of the Executive Council for

21

Cooperative Governance and Traditional Affairs for the KwaZulu-Natal
Provincial Government who is sued herein in his representative capacity
as a nominal respondent, and who, in terms of Section 2(2) of the State
Liability Act No 20 of 1957, is the official who is responsible in law for all
acts or omissions of persons in the employ of the KwaZulu-Natal
Department of Cooperative and Traditional Affairs, with address situate

at 330 Langalibalele Street, Pietermaritzburg, KwaZulu-Natal.

.The sixth respondent is the KwaZulu-Natal Member of the Executive

Council for Ecanomic Development: Tourism and Environmentalt affairs,
who is sued herein in his representative capacity as a nominal
respondent, and who, in terms of Section 2(2) of the State Liability Act
No 20 of 1957, is the official who is responsible in law for all acts or

omissions of persons in the employ of the KwaZulu-Natal Department of

2



Economic Development: Tourism and Environmental Affairs, with
address situate at 270 Jabu Ndlovu Street, Pietermaritzburg, KwaZulu-

Natal.

22.The seventh respondent is the eThekwini Municipality, a local
municipality as envisaged by the Constitution of the Republic of South
Africa, the Local Government: Municipal Systems Act, 32 of 2000 and
the Local Government: Municipal Structures Act, 117 of 1998, with its
main offices situated 263 Dr Pixley ka Seme (West) Street, Durban,

KwaZulu-Natal.

23.The eighth respondent is the Mayor of eThekwini Municipality, who is
cited herein in his or her representative capacity, as a nominal
respondent, and who, in terms of Section 2(2) of the State Liability Act
No 20 of 1957, is the official who is responsibie in law for all acts or
omissions of persons in the empioy of the eThekwini Municipality, with
offices situate at 263 Dr Pixley ka Seme (West) Street, Durban,

KwaZulu-Natal.
JURISDICTION

24. This Court is vested with the requisite jurisdiction to entertain this

application because:

24.1. the definition of “court’ in section 1 of the Promotion of
Administrative Act includes a High Court within whose area of
jurisdiction the party whose rights have been affected is domiciled

or the affects of the administrative action which is the subject of

gam



the application will be experienced;

24.2. the effects of the conduct complained of by the respondents,
which is the subject of this application, is experienced by the
residents who reside within the jurisdiction of the above
Honourable Court, and the cause of action has arisen within this

jurisdiction — more specifically eThekwini.
STATE OF AFFAIRS IN eTHEKWINI

25 For several years, media coverage of the water and sanitation issues
being experienced by residents in eThekwini has demonstrated that the
resources and infrastructure in the region are poor. During April 2022,
devastating floods ravaged eThekwini, further adding to the woes of the

residents.

26.This has had a further dire impact on an already failing system, which
has led to the closures of several beaches for the past several months.
In turn, this has affected inter alia, the health of residents, the livelihood
of small businesses, the tourism industry, the envircnment at Iafge, and
most importantly, the economic downturn this is and will continue to

cause for the poorest of communities in the e Thekwini region.

27.As it stands, some of the most popular beaches in eThekwini remain
closed — such as Umhlanga beach and Umdloti beach. It is unlikely that
they will reopen before the festive season which is mere weeks away.
Would-be holiday makers have cancelled bookings, causing economic

hardship on the tourism industry. In addition, the fishing indusfry has
Y7l
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been adversely affected impacting heavily on smal! businesses.

28.The ultimate consequences of the poorly maintained infrastructure and
sewage in our water systems (whether caused by floods or years of lack
of maintenance and development) can at this stage not be properly
assessed from a financial or environmental perspective. It is, however,

logical to any layperson that the consequences will be severe.

29.Pursuant to the floods in April 2022, a National State of Disaster was
declared by President Cyril Ramaphosa in the media, and residents
were assured that the sum of R1 billion would be made available to
assist residents. To ensure that there was no repeat of the
mismanagement of the COVID 19 relief funds, the President further
promised that an oversight committee would be appointed to ensure the
proper alioéation of funds. To date, it is not clear what has transpired
with such funds. A report by the South African News Agency, dated the
24% of August 2022 (a copy of which is attached as Annexure ZM2
hereto), advised that Parliament’s Ad Hoc Committee on Flood Disaster
and Relief and Recovery had “welcomed the progress made by the

eThekwini Municipality” (the seventh respondent), but noted that:

“The committee...understands that this may be due fo slowness in
tender processes. Furthermore the issue of water and sanitation remains
a crisis point in the city as noted in the media reports about the city’s
rivers. The committee noted that approximately 80% of the city's sewer
plants are dysfunctional, resulting in farge volumes of untreated sewer

[sic] flowing into rivers and oceans.”

yid
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30. The communication issued by the South African Government confirming

31

32.

on the 18" of April 2022 that the R 1 Billion was made “immediately
available” by National Treasury is annexed hereto as Annexure ZM3.
The communication further appears on the Government's website at

WWW. OV, Z8,

.A copy of the Gazetted Declaration in terms of section 23(1)(b) of the

Disaster Management Act 57 of 2002, and dated the 13™ of April 2022
is attached hereto as Annexure ZM4. As appears therefrom, it was

stated:

“Emanating from the classification of this occurrence as a provincial
disaster, in terms of section 40 read with section 23(8) of the Act, the
primary responsibility to coordinate and manage this disaster, in ferms
of existing legislation and contingency arrangements, is designated to

the provincial executive.

| hereby, in terms of Section 15(2)(aA) of the Act, read with section 23(8),

call_upon organs of state fo further strengthen support to existing
structures fo implement contingency arrangements and ensure that
measures are put in place to enable the KZN Province fo effectively deal

with the effects of this disaster.”

Simply put, this has not been done. By way of example, a simple drive
over the Ohlonga River on any given day, shows that the wastewater
treatment station and the pump stations meant to be operational in the
area simply are not. As a result, untreated and raw sewerage flow all day

into the river and eventually into the sea. Our once pristine rivers,

2
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beaches and oceans in eThekwini do not qualify for Blue Fiag status,
and are mired in human excrement. The fact that this is continuing
without any positive conduct on the part of any of the respondents,

ranging from National and Provincial to Municipal levels, is astounding.

33.From a COGTA perspective, tourism, environmental and water and
sanitation obligation and the accompanying duties and responsibilities
owed to the citizens of South Africa at large - but especially those
affected by maladministration and the current state of affairs - not one of
the respondents has demonstrated the will to enforce the applicable

legislation or to attend to their Constifutional obligations.

34.As a result of the lackadaisical approach adopted by the respondents,
and as early as September 2022, for instance, events started being
cancelled in the eThekwini region due to the high levels of E.coli {and
other bacteria) in the oceans — which has ultimately led to beach
closures. By way of example, | attach hereto Annexure ZM4Abeing an s
|IOL article published on the 22™ of September 2022, which
demonstrates that the Ardagh Glass Packaging World Oceans Day
Swim was cancelled as a result. This has an alarming impact on
employment and small businesses, as well as tourism. The negative
publicity that the beach closures bring for our tourism industry in

eThekwini is devastating.

35.ActionSA ran an online public participation process enquiring from
residents in the eThekwini region as to the impact of the current condition

of our rivers and oceans (and resultant water quality) on them

QM
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personally. | attach a redacted copy of the results from the participants,
as Annexure ZM5 hereto. As can be seen, the impact on residents’ lives
are dire and alarming. A copy of the full version can be made available
at the hearing hereof, should this be necessary. The redacted version

has been attached to protect their private information.

36.The results show that employees that are exposed to the unhealthy
conditions are concerned for their lives. From life savers to cleaners in
the coastal areas, the threat of contracting an illness is a valid concern.
Residents have to endure daily that raw sewerage pools in their gardens
and around their homes. All recreational activities and sporting interests
involving the rivers and beaches have ceased, due to the health issues
arising from the contaminated water. The list is endless. | beg that the
above Honourable Court however considers each case listed as if
specifically incorporated herein, to appreciate the extent to which the
inability or refusal of the respondents to remedy the situation has
affected peoples’ lives. The environmental impact on our wildlife species
specific to area will only become clearer in due course, but will obviously

also have a devastating outcome.

37.Reports from Talbot: Water, Water Recovery and Wastewater Treatment
Experts, indicate that an ideal E. Coli count per 100ml is between 0-250.
Acceptable levels of E. Coli count per 100ml is between 250 and 500.
The levels become critical over 400. In this regard, | annex Annexure

ZM®6 hereto being an extract from their reports.

38.From the extract of their LinkedIn Page, attached as Annexure ZM7

.m
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hereto, they note the following:

“Rivers continue to remain in a consistent critical condition showing very
high E. Coli counts throughout various points along the rivers. e Thekwini
beaches, have a long way to go especially with the latest announcement

that the Durban beaches have sadly lost Blue Flag status.

This is [a] devastating realisation that without treatment of sewage and
wastewater that is flowing into the sea, we will not be able to claim back
the titles of Blue Flag status in the near future. Water quality is a crucial
factor in retaining blue flag status, where the water needs fo maintain
consistent ideal water conditions for at least 20 consecutive water fests
~ something e Thekwini beaches have failed to produce for the majority

of the year.”

39. Samples taken on the 10" of November 2022 by Talbot, indicate E. Coli
counts of in excess at 18300000 cfu count/100ml at Northern Works and
and 1,98 million cfu count/100ml at Riverside Testing Site, as appears

from Annexure ZM8 hereto.

40.Talbot advises that on certain days the readings may be low, but that
this is only due to tides and currents. Unless a consistent and daily
testing routine is followed, one cannot rely on random tests alone. It is
for this reason that the applicant seeks relief that the respondents be
forced to appoint an independent body to test the water daily at the

rivers, oceans and beaches, in order that visitors to our waterways can
I
M
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make an informed decision before entering such areas. Only if these
updates are brought to the attention of visitors to this area, can they

make an informed decision as to their own safety.

On the 19" of October 2022, ActionSA caused correspondence to be
addressed to the City Manager of the eThekwini Municipality, a copy of
which is annexed as Annexure ZM9 hereto. In the said letter, the
applicant raised its concerns with the issues relating to the high levels of
E. Coli in the jurisdiction of e Thekwini. It was emphasised that these high
levels of E. Coli pose a major threat to both the health and safety of the
residents, but also to their economic well-being. It obviously has a direct

effect on tourism and other aspects of the province as a whole.

42 For the sake of brevity | shall refrain from quoting the entire letter (and

will ask that the contents be read herein as if specifically incorporated),
save to emphasise that ActionSA demanded that the eThekwini, withing
14 days of the letter, submit a detailed intervention plan on how the
municipality intends on reducing and/or eradicating the E. Coli levels

found in the local rivers and coastal waters.

43.0f course, no response was forthcoming. Instead, and to the applicant’s

horror, the eThekwini municipality instead announced in the media on
the 5" of November 2022 that the following beaches would be reopened:
Point, uShaka, Addington, South, Wedge, North, Bay of Plenty, Battery,
Country Club, Brighton, Reunion, Pipeline, Toti Main, Warner and
Umgababa. This appears from an extract of the seventh respondent’s

Facebook Page on the 5" of November 2022 and annexed as Annexure

m
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ZM10.

44, Notwithstanding this; a gentlemen by the name of Peter Graham
(“Graham”) who is a water sanitation expert and resident of eThekwini,
has been assisting the applicant in monitoring this problem, observed
that untreated sewerage continues to pour into the ocean at the Battery
and Country Club beaches, at the very least. He can also confirm that
there is raw and untreated sewerage at the Umgeni River situate at
Connaught Bridge filled with various types of vermin and pathogens,
which he has captured on video. He further created a video of the
sewerage running into Battery Beach. Videographic depictions of his
visits to these areas are available on his Facebook page “Pete's Post”
and will be produced in due course according to the Rules of Court prior
to the hearing hereof. | further attach the confirmatory affidavit of Peter
Graham as Annexure ZM11 hereto, wherein he confirms the contents

of this affidavit insofar as same relate to him.

45.1t is estimated that 700 million litres of untreated sewage is entering the
eThekwini rivers, waterways and oceans daily. This is of grave concern.
The respondents are not unaware of this, as appears from a document
titled “Update on Storm Disaster Recovery” dated the 251 of October
2022 and which document was transmitted to all councillors in the
eThekwini municipality. To this end, | attach the confirmatory affidavit of
councillor Alan Beesley to confirm that this document was distributed to

all councillors, as Annexure ZM12 hereto.

46.From the document, itis, | submit, clear that the wastewater in the region

QM
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should run to pump stations, then treatment works, and only then the

receiving environment (at the opening page thereof).

47. Again for the sake of brevity | shall not repeat the entire contents of the
31 page document, and pray that same be read herein as if specifically
incorporated herein. What is clear however, is that the municipality has
done very little since the floods (at the very latest) to secure the
appropriate remedial measures to remedy the dire situation in which we
find ourselves. The appointment of service providers to attend to the
issues at hand remains a repetitive excuse. Budget availability is yet
another, but this is of cold comfort when residents were assured that the
R1 Billion alluded to above would be well managed and used towards
restoring the situation. No mention is made of where these funds have
flowed. Numerous pump stations and wastewater treatment plants
remain non-operational with no clear date for their ultimate repair and/or

replacement.

48. Accordingly, the fact remains that the waterways in eThekwini remain
filed with untreated sewerage, and that this situation continues daily.
The E.coli levels are not properly tested, and the public has no faith in
the methods adopted by the respondents to transparently keep them

informed.

49.Local and international visitors remain untrusting, and have elected not
to visit the area this upcoming festive season. The impact on
employment and the economy in already dire circumstances is too

ghastly to contemplate.

“QrA
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SYNOPSIS OF APPLICABLE LEGISLATION

50.To avoid overburdening these papers, reference will be made to the
following legislation at the hearing hereof, to declare the conduct of the
first to eighth respondents, in failing to maintain and/or repair and/or
replace and/or install the necessary infrastructure to prevent the release
and/or flow and/or resettling of sewage and/or untreated effiuent into the
environment in the eThekwini Municipality’s waterways and/or rivers
andfor estuaries andfor oceans andfor on beaches, to be in
contravention of their obligations and duties owed to the residents and

other members of the public:

=  Sections 10 and 24 of Constitution of the Republic of South

Africa Act No 98 of 1993 (“the Act”);

= Section 152 (1)(b) and (c) of the Act, read with Part B of

Schedule 4;

= The National Water Act No 36 of 1998;

= The National Environmental Management Waste Act No

59 of 2008;

T
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* The provisions of sections 14(2)(a) and(i} of the eThekwini

By Laws for Beaches;

* The provisions of sections 3(d) and 6 of the eThekwini By

Laws for Sewage Disposal 2015

51.Quoting the relevant sections herein is accordingly avoided, but is it
respectfully submitted that the obligations imposed in terms of these
provisions are clear, and place a clear obligation on the respondents,
whether in isolation or collectively, to ensure that the current situation be

remedied.

52.Since there is a State of Disaster in the Province as a whole, the
respondents cannot escape the obligations imposed upon them by
blaming budgetary constraints. The first respondent herself, by way of
example, has repeatedly defended sending funds to other countries in
financial need. Yet eThekwini is ignored. As the applicant in these
proceedings, we are ventilating the fundamental right of every citizen,
their right to a government that “respects, protects, promote and fulfils

the rights in the Bill of Rights”in terms of Section 7(2) of the Constitution.

53.To deny the residents of eThekwini, and the citizens of South Africa at
large, the right to the protection of our very own oceans, by all of those

entrusted to do so, can no longer be left without sanction.
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54.1t is this for reason, and in the confines of the legislation set out above,
that the respondents must be reminded of the abligations upon them as

organs of State, and the duties they owe to the citizens of this country.

55.1t is accordingly the view of the applicant that a proper and independent
investigation into the actual state of the crisis facing eThekwini must now
be carried out, in order that the respondents can make such independent
and transparent reports available to the applicant and the above
Honourable Court, in order that this devastating crisis can now be
remedied and prevented. Once such reports are to hand, it will be
possible to assess the steps that must be taken in order to now force the
respondents to come to plight of the residents of eThekwini and
particularly those worst affected by the.continuous inaction on the part
of the State — the poor. Obviously once actual independent reports are
obtained that are not marred with suspicion and a history of lack of
transparency, the applicant will be in a position to properly assess the
situation and the causes, and approach this Court for assistance in
determining an appropriate and permanent solution to the current issues

facing eThekwini.

56. For ease of reference, copies of the applicable By-Laws are annexed as

Annexures ZM13 and ZM14 hereto.

57.The By-Laws have been operational since 2015, yet the respondents
collectively and in isolation, have simply elected to disregard same.
Whilst it is convenient perhaps to blame the floods in April 2022, the

state of disrepair of the infrastructure in eThekwini has long been
LA
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apparent. Lack of maintenance or concern has been apparent for some
time. Mismanaged funds and lack of proper procurement processes
have all contributed to the current situation. It was raised at the Durban
Chamber of Commerce meeting earlier this month, at which councillor
Alan Beesiey was present, that the Chamber had previously begged the
seventh and eighth respondents to attend to the constant sewage

issues, as early as March 2022, which was prior to the floods.
CONCLUSION

58.Readings obtained by Talbot from samples collected on the 10" of
November 2022, indicate an E.coli count of 3076 per 100m! at Battery
Beach alone. Yet the respondents consider it reasonable to reopen the
very same beach, coupled with Graham'’s videos referred to supra where
the sewage pumps into the sea whilst members of the public are
swimming none the wiser. The reading referred to is annexed hereto as

Annexure ZM15.

59. The information being generated is accordingly misleading an exposes
the public to grave danger, and in direct contravention of the applicable
Sanitation Policy annexed as Annexure ZM16 hereto, the contents of

which are, | submit, self-explanatory.

60.As early as 2012, a forensic investigation implicated politicians and
officials, politically connected businesses and councillors in fraud,
corruption and racketeering to the management and running of the

eThekwini Municipality, and which was later captured in the 7000 page
2077
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infamous Manase Report, as appears from the extract of the 10OL article
attached hereto as Annexure ZM17. COGTA'’s portfolio committee had
also commented that it was “unacceptable” that eThekwini had incurred
“a staggering R2.9 Billion in unauthorised, irregular, fruitless and
wasteful UIFO" expenditure for the 2018/2019 Financial Year. The
erstwhile Chair of COGTA also confirmed that there were 436

disciplinary hearings underway at the eThekwini Municipality.

Some form of interim measures must now be enforced upon the
respondents in the hope that the tourism industry in the region may be
salvaged. At the very least, a transparent approach must be taken in
order that people are able to make an informed decision when entering
or using our waterways. From the recreational activities they undertake
to the water they consume in the informal areas; every aspect of

residents’ lives are at risk.

62.Such a transparent approach can only be achieved by directing the first

to eighth respondents forthwith, to appoint an accredited and
independent water sanitation expert and/or similar, to test, obtain and
report the daily readings of E. coli levels of ocean water at all eThekwini
beaches, and that such daily readings be made available on visible
signage at all eThekwini beaches, and published daily on a suitable
social media platform, for the public interest. The reason that an
accredited and independent expert ought to do this, is because the
public no longer trust the readings furnished by the respondents, and

because this is not done on a regular basis.
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63.Beesley advises that prior o the floods, and as communicated to him at
the Chamber of Commerce meeting alluded to above that even prior to
the floods, eThekwini had 8000 km of wastewater pipes, and that 50
percent of these required replacement. Of the 530 Pump Stations, 228
were non-operational. Of the 29 Wastewater Treatment Plants, 24 were
non-compliant with regulatory standards. This indicates an urgent need
for intervention by our Courts and cannot be condoned or sanctioned

any longer.

64.1t is further imperative that the first to eighth respondents be directed,
within 30 (Thirty) days of this order being granted, to prepare and make
available to the applicant and to the above Honourable Court, a list of all
the Wastewater Pumping Stations (“WPS'S"), Wastewater Treatment
Plants ("WWTP'S”) and other water reticulation systems that are
currently non- operational and/or vandalised and/or in a state of disrepair
in the eThekwini Municipality (‘the eThekwini Region”). This would

enable the public to fully understand the extent of the issues they face.

65.The public further have a clear right entitling them to an order being
granted, that all untreated effluent, solid waste or sewerage which is be
redirected to the appropriate WPS and/or WWTP, closest in proximity to

the said beaches, to prevent further risk and/or harm to their livelihoods.

66. The appointment of the independent experis as prayed for, will further
force the hand of the respondents to properly assess and account for

the extent and severity of the problems we face as a country. Whilst it is

Q7
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tragic that the public must approach the Courts to enforce the executive
to act upon their obligations, which are clearly legislated, the public has
no alternative remedy at this stage. The situation is one of extreme harm,
to both the public and to the environment. It is only hoped that this harm

can be prevented and repaired.

67.In all of the circumstances, the applicant seeks that the above
Heonourable Court comes to the aid of eThekwini, the residents, the

environment and South Africa as a whole.

68. | furthermore respectfully reserve the right of the applicant to supplement
these papers in the event that further information comes to light prior to

the hearing hereof.

WHEREFORE | pray for an Order in terms of the Notice of Motion to which this

affidavit is attached. ..
Zan):

| hereby certify that the deponent knows and understands the contents of this

DEPONENT

affidavit and that it is to the best of his knowledge both true and correct. This
affidavit was signed and sworn before me at

Ukl on this the 16" day of Nietemaba-2022,
and that the Regulations contained in Government Notice R.1258 of 21 July
1972, as amended, and Government Notice No R1648 of 19 August 1977, as

amended, having been complied with. @ﬂ@ﬁ

COMMISSIONER OF OATHS

MEGAN GILLIAN ELIZABETH BAKER
COMMISSIONER OF OATHS
PRACTISING ATTORNEY R.S.A.
NCONDO CHAMBERS
VUNA CLOSE
UMHLANGA RIDGE, DURBAN



